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New Filing Rules Play Havoc With Family-Court Calendars

By Joshua Spivak

Over the last several years, a slow,
steady drumbeat has called for
changes to the infamous gerry-

mander, the redistricting process that,
more than any election, governs how
America selects its elected officials. While
reformers consider the issue critical,
politicians and the general public seemed
to ignore it.

But with one speech last week calling
for a revamping of the state’s laws, Gov.
Arnold Schwarzenegger may have cata-
pulted the redistricting debate to the fore
of political reform. With the backing of
one of the most important elected offi-
cials in the land, gerrymander reformers
suddenly have reason to hope. If the
largest state in the nation rushes to the
vanguard of change, there is potential for
a nationwide movement.

The state is uniquely suited for this
task. While people shouldn’t get their
hopes too high that the Legislature will
act, the same direct-democracy process
that made Schwarzenegger governor
may very well help him reshape the
state’s — and the country’s — political
future.

At first glance, redistricting, unlike
some other red-flag issues like campaign
finance, is hard to get excited about.
There are no allegations of briber y
involved — just what appears to be ele-
mentary-school line drawing.

However, redistricting is overwhelm-
ingly important. In general, it occurs for
Congress and other state and local dis-
tricts every decade, immediately after the
census. Because this countr y is so
mobile, the population size of each dis-
trict can change pretty dramatically in
those few short years.

Because the law requires that every
district must have the same number of
people in it — the great principle of equal
representation — redrawing the district
lines is necessary.

But equal is a relative term; elected
officials are well aware that, with careful
crafting skills, they can give themselves
and everybody in their party virtually
unbeatable districts. And that’s the prob-
lem America now faces; these days,
incumbency is tantamount to victory.

The results of this partisan line draw-
ing have been dramatic. The winner of
nearly every congressional district is
known well before the general election.
As Schwarzenegger made clear in his
speech, gerrymandering is not just a con-
gressional problem. The state Legislature
is overwhelmingly Democratic, well out
of proportion to the population divide.

On the opposition side of the aisle and
continent, the New York state Legislature
sees almost no turnover, and despite a
large statewide advantage in Democratic
registration, the Republican Party has
had a nearly centurylong stranglehold on
the state Senate.

Gerrymandering also has had a very
real effect on political dialogue. Despite

the constant “red state-blue state” drone
that Americans have been subjected to,
the real body politic of the country is
much more fluid. Some pundits have
taken to calling it purple.

But because the congressional general
election races are uncompetitive, the real
battle is in the primaries, where candi-
dates try to appeal to their base. This pro-
duces a more extremist leadership for
both parties.

Not surprisingly, the issue of gerry-
mandering is beginning to have an
impact. Despite a few recent scandals,
mostly notably a Texas midterm redis-
tricting that is responsible for most of
the congressional turnover in the
November elections, the last two presi-
dential elections and their aftermaths
may be able to drive the problem of ger-
rymandering into America’s conscious-
ness.

Gerrymandering is generally consid-
ered an anti-democratic device used to
game the system for one party’s bene-

fit. The voting problems that have
marked the last two presidential elec-
tions, as well as the now-widespread
realization that the Electoral College
can select the popular-vote loser, have
made people more aware than ever that
electoral systems need to be monitored
closely.

What can be done to solve this prob-
lem? Schwarzenegger proposes that
retired judges draw the districts without
regard to incumbency. This is similar to a
fairly successful Iowa plan that has given
that state the most competitive congres-
sional races in the country. The plan faces
long odds in the Legislature. After all, law-
makers would be giving up their built-in
advantages.

But another option is available, one that
both California and Schwarzenegger are
uniquely positioned to use.

The state has become the direct-
democracy state, with its use — some
would say overuse — of the initiative, not
to mention the now-famous recall. The
state’s first direct-democracy governor
has shown that he knows how to wield
the initiative, as his success with several
ballot issues such as stem cell research in
November proved.

With a population more aware than
ever about the need for voting reforms,
Schwarzenegger can go to the people
and force this change down the Legisla-
ture’s throat. This action is exactly what
the initiative was designed for: protecting
the people from self-interested govern-
ment.

In the short run, removing gerryman-
dering can hurt the state’s national politi-
cal power; after all, candidates for Con-
gress will have to run real general-elec-
tion campaigns for office and may lose
some seniority because of that.

But in the long run, Californians will
reap a great reward. Candidates who face
real elections are, in general, better politi-
cal leaders and are much better prepared
to advance the state’s interests.

The state has been known as the trend-
setter state. Hopefully, in attacking the
plague that has been gerrymandering, it
will live up to this reputation.

Governator Tangles With Age-Old, Insidious Gerrymander

Joshua Spivak is an attorney and
media consultant based in New York. 

By Fred Silberberg

P eriodically, someone in Sacramento gets an idea
that he or she thinks is a good one and convinces
the Legislature to implement it as new law. In fact,

despite what people may think, some of these ideas are
downright idiotic. The Legislature is often out of touch
with reality, especially when it comes to court opera-
tions. As a result, the implementation of such concepts
often wreaks havoc.

Such is the case with two code amendments effective
Jan. 1: Code of Civil Procedure Section 1005 and Family
Code Section 2031.

Section 1005 deals with the timing of notices of motion
or orders to show cause. These procedures are at the
heart of most family law proceedings at some point,
except for those cases in which virtually no litigation is
taking place. Section 1005 used to provide that a notice
of motion or order to show cause had to be served at
least 21 days before a hearing, that any responsive decla-
rations must be served at least 10 days before a hearing
and that any replies must be served at least five days
before the hearing.

That section was amended to provide a variance for
both the calculation of the filing dates themselves and
the number of days that are needed. Under the presently
effective section, all notices are to be filed and served at
least 16 court days before the hearing, all responses doc-
uments are due nine court days before the hearing and
all reply documents are due five court days before the
hearing.

This amendment creates several problems, which are
dramatically more apparent in family law proceedings
than they are in other cases. The reason for this is that
the number of family law cases in which the litigants rep-
resent themselves is significant. In fact, recent surveys
claim that the majority of cases brought before court in
family law departments are brought by self-represented
litigants. In some counties, as many as 70 percent of the
cases filed are filed by litigants representing themselves.

The implementation of filing rules that turn on what
one might consider “nonstandard numbers,” which are
tied to court days and not calendar days, is going to add
to the chaos of overburdened court calendars. It is hard
enough for the judges to keep track of all of the cases
they have, and even more difficult to manage the pro per
cases in which the parties don’t follow, let alone know,
the rules of court.

This problem is going to be exacerbated by the fact
that most individual litigants don’t know the court calen-
dar. When a motion had to be filed 21 calendar days
before the hearing, that was a relatively easy thing to
determine. A motion now having to be filed 16 court
days before the hearing is not.

Each month, the cour t holidays change. Some
months, such as August, have no court holidays. Other
months, such as February, have multiple court holidays.
In Los Angeles County, Cesar Chavez Day has become a
court holiday. In other counties, it is not. This means no
standardization in terms of the amount of notice
required. It all turns on the month in which you file the
proceedings.

As the cases are called to bar, more court time is
going to be taken up making sure that the unwitting
gave appropriate notice, especially if the other side is
represented by counsel who knows the rules. Judges,
already attempting to move pro per litigants through the
system without giving legal advice, are going to have to
explain why notice is deficient.

All of this has a trickle-down effect on parties repre-
sented by counsel. Cases are called in no particularly

logical order. Pro-per cases are intermixed with repre-
sented cases. The wait times to get a case called in some
courtrooms is ghastly.

Those wait times are going to increase while the
bench tries to handle all the discrepancies that will arise
out of this rule change. In addition, family law attorneys
and staff members are going to have to double- and
triple-check the notice that they give on pleadings to
make sure that they have complied with the odd rules.

Arguments undoubtedly will arise about notice in rep-
resented cases, as well, along with increased issues of
malpractice when someone makes a rather simple error,
not realizing a court holiday was missed. Determining 21,
10 and five calendar days was easy and had been the rule
for many years. There was no good reason to change it.

The other questionable modification to existing law,
encompassed in Family Code Section 2031, concerns
governance of temporary attorney-fee awards. In family
law proceedings, the court has the ability to make an
award of attorney fees during the pendency of a case
such that the party receiving the award has the ability to
procure or maintain representation.

Fee awards in this regard, as with all other requests,
were considered on notice and an opportunity to be
heard. This seemed logical and consistent with one’s
rights of due process. After all, in order to respond to
such a request, one had to be given notice of it, which
allowed a party to present evidence defending against
that specific claim. In turn, the court was able to make a
determination with all of the facts before it.

Section 2031, oddly enough, provides that a court may
consider a fee award made on oral notice in open court at
“the time of the hearing of the cause on the merits.” This
rather ambiguous language seems to imply that, once an
aspect of the case is before the court, a party simply can

stand up and make a fee request, and the court can, in
fact, make a fee order. In other words, surprise fee orders
may, in fact, become the order of the day.

The code fails to define the specific types of proceed-
ings to which this may apply. Arguably, any issue before
the court is one “of the cause on the merits.” Thus, liti-
gants likely will be requesting attorney fees at every
hearing.

The problem with this amendment, similar to that of
Section 1005, is that no one thought it through. The
rules of court require that a current income and expense
declaration be on file at any proceeding involving finan-
cial issues. Section 2031 does not seem to limit its applic-
ability to such hearings.

Thus, at the conclusion of a temporary custody hear-
ing, one could request fees, even without financial data
in front of the court to enable the court to make an
informed decision. One can only wonder what lawmak-
ers in Sacramento were thinking when this section was
implemented. There clearly is no good reason that, in
regard to a fee award, the side from whom fees are
being sought should not have notice and an opportunity
to be heard.

The enactment of these latest amendments should
make clear that the people in Sacramento have no idea
what really takes place in the family law courtroom. Per-
haps we’d all have been better served if legislation were
implemented requiring our Assembly members to sit in
family law court for a week before considering any bills
that would affect the operation of those courts.

Fred Silberberg is a certified specialist in family law
and a partner in Silberberg & Ross in Brentwood.
The firm specializes in family law. 
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Public-Employee Unions Turn Turtle,
Resist Access to Government Papers

By Peter Scheer

Public employee unions, once
steadfast supporters of open
government and freedom of

information, lately have been showing
up on the wrong side of public-access
fights. And they’re not just siding with
the bad guys; in these fights, they are
the bad guys.

Take, for example, The Sacramen-
to Bee’s recent efforts to obtain city
records concerning the suspension
of firefighters for misdeeds such as
drinking on duty, using fire engines
as personal transport for trips to pick-
up bars and an adult bookstore (to
get a porn star’s signature) and joy
riding with girlfriends in official vehi-
cles.

Before the city of Sacramento could
comply with the newspaper’s public-
records request, Local 522 of the fire-
fighters union filed suit against the
city, requesting a preliminary injunc-
tion to block disclosure of the fire-
fighters’ disciplinary records. At the
end of December, Sacramento Superi-
or Cour t Judge Thomas M. Cecil
denied the injunction request. The
judge rejected the union’s argument
that releasing the records would vio-
late the firefighters’ privacy rights.

In another recent case, the city of
Oakland, yielding to pressure from
public employee unions representing
police officers, departed from its past
practice and policy of many years and
denied a public-records request for the
pay of employees making more than
$100,000 per year.

Because of the union pressure, The
Contra Costa Times was forced to take
the city to court to enforce the records
request. The court agreed with The
Times, ordering release of the salary
information.

Once the salary data became pub-
lic, it was obvious why the union had
tried so hard to keep it under wraps:
The records showed that 34 percent
of police and firefighters receive more
than $100,000 a year, because of over-
time payments that are clearly out of
control. These include the fire battal-
ion chief, who took home $230,400
last year with a base salar y of
$128,300, and a police sergeant who
earned $181,728 on a base salary of
$91,225.

Even the police webmaster, in a post
that does not usually involve major
security risks, was paid $187,386,
including overtime. Try to match that
salary — not to mention the Police
Department’s generous pension and
health benefits — in a private-sector
job.

Unions have no legitimate busi-
ness injecting themselves into other
par ties’ public-records requests.
Agencies are supposed to decide
requests under the Public Records
Act on their merits — do the records
qualify for an exemption from disclo-
sure or not? — not on the basis of
lobbying pressure from an outsider
or a threat of litigation. Such interfer-
ence should be grounds for reversing
an agency’s denial of a request for
records.

This isn’t to say that unions have
no forum to complain about a request
for information af fecting its mem-
bers. Unions, like other outsiders,
can sue an agency, after its release of
records, for damages caused by dis-
closure of information that they con-
tend is confidential, privileged, pro-
prietary or whatever. But unions, like
other outsiders, should not be
allowed to pre-empt an agency’s
release of records.

Such action not only prevents the
agency from exercising its discre-
tion under the law but also hijacks a
requester’s claim, forcing both par-
ties to litigate when neither wants
to.

Unfortunately, unions have little
disincentive to using the courts pre-

emptively — to try to enjoin agen-
cies from releasing requested
records that the unions want to keep
secret.

In considering such suits, unions
see little downside because they can
litigate relatively inexpensively (using
in-house lawyers), and they see a big
upside, because they may win (and,
indeed, they have won in one case
involving the Teamsters). From the
unions’ standpoint, there is no good
reason not to sue, even if they’re likely
to lose.

Here’s a suggestion: Next time a
public employee union sues unsuc-
cessfully to enjoin an agency from
releasing records under the Public
Records Act, the union should be
ordered to pay the attorney fees of
both the agency and the requester.

That at least will cause unions to
think twice before rushing of f to
cour t for another preliminar y
injunction to stop an agency from
complying with a request for
records.

Peter Scheer, a former Justice
Department attorney, is a journal-
ist and executive director of the
California First Amendment Coali-
tion in San Rafael.
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Unions see little downside because they can litigate
relatively inexpensively (using in-house lawyers),
and they see a big upside, because they may win

(and, indeed, they have won in one case involving
the Teamsters).
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