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Routine Evidence Code Violations Overburden Family Court

By Fred Silberberg

he policy of the law of the

I state of California is to
promote settlement of liti-
gation between parties. In order to
facilitate that policy, and to allow
parties to speak openly and enter
into settlement negotiations in
good faith, settlement communica-
tions are supposed to be privileged,
pursuant to Evidence Code Section
1152. However, in family law cases,
it appears that such communica-
tions are no longer protected. A
review of a good percentage of
litigated family law case files will
reveal numerous violations of this
section of the Evidence Code, for
which there is no penalty assessed
on the party or lawyer, and which

results in the judicial officer who
is handling the file being exposed
to all sorts of communications that
any other bench officer would not
be privy to.

To be sure, most of these expo-
sures of privileged communications
are done intentionally by counsel.
The hope is that if the court gets a
flavor of what has transpired, it may
somehow be swayed to ultimately
make a ruling in the favor of one
party, knowing what positions were
taken in settlement discussions.

Under Family Code Section 271,
the court is permitted to award
attorney fees as sanctions to the ex-
tent that the actions of a party to a
proceeding have frustrated the poli-
cy of the law to promote settlement.
These attorney fees awards can be
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made at any time in the course of a
case, so long as there is notice and
an opportunity to be heard given to
the adverse party.

The enactment of the section,
rather than resulting in promoting
settlement, has done the opposite.
Prior to the enactment of the code
section, attorney fees were gener-
ally reserved to specific types of
proceedings in family law cases.
Now, it seems that they are raised
in regard to almost every proceed-
ing that takes place before a court.
Even a routine motion is now typi-
cally accompanied by a request for
attorney fees under Family Code
Section 271.

This is the manner in which
the policy of keeping settlement
communications confidential is ab-
rogated. Counsel now will disclose
their version of settlement commu-
nications on a routine basis, under
the guise of seeking attorney fees
under Family Code Section 271. So,
when the objection is raised that the
communication is privileged and
should not have been divulged, the
response from the lawyer who prof-
fered the statement is that it was
offered in support of the request for
sanctions under Section 271 and is
therefore not privileged.

law proceedings are assigned
to one trial court for the life of
the case, the theory being that that
judicial officer can become familiar
with the matter, and not have to
learn the facts each time a particu-
lar aspect of the case comes back
before him or her. In the context
of an ongoing litigated divorce case
then, the judicial officer is exposed
to repeated violations of commu-
nications that would otherwise be
privileged. Certainly, these types
of communications would almost
never be divulged to a judge presid-
ing over a civil non-family law case.
It is the exposure of these commu-
nications that can, at times, sway a
judicial officer one way or the other,
or give the impression that one of
the parties is more unreasonable
than the other. While most family
law judges and commissioners will
tell you that they are not influenced
by such actions, and that they do
not form an opinion as to one of
the parties, human nature makes it
nearly impossible for a judge not to
formulate such an opinion.
In practice, most of the requests
for sanctions under Section 271 are

In most California courts, family

not granted. However, the damage
is done once the communications
are exposed. The import of the
section then has the opposite effect
of what was intended. A settlement
communication is sent, it is not
accepted, it is then divulged to
the court in the course of ongoing
litigation and becomes a basis for
sanctions, or it puts the litigant in
an unfavorable light in front of the
court. Clearly this is yet another ex-
ample of statutory enactment by our
Legislature gone awry in the course
of a family law proceedings.
Because the practice of family
law in most courts in California is
one that is relegated to submission
of written pleadings, as opposed to
live testimony, the problem arising
from this practice is compounded.
There is no basis to object to a com-
munication before the answer is
elicited, as one would in the course
of an evidentiary hearing or a trial.
It is virtually impossible to “un-
ring” the proverbial bell because
the statement is made in a written

document on file with the court. If
there is time for opposing counsel
to file written objections to the dec-
laration, the statement has already
been read by the court before it
rules on the objection, if it does so
at all. Again, human nature is such
that the damage has been done and
the taint is present regardless of
what the ruling is on the motion to
strike the statement.

In practical terms, most family
law judges, who do not have time
to handle their case loads because
of court congestion, take no action
against the party that offers the
impermissible  statement. That
party is now on the offensive, hav-
ing thrown the statement into the
ring in order to justify a request
for sanctions under Section 271
that the lawyer knows he or she has
little hope of getting. The only way
to deter the conduct is for the court
to sanction the lawyer that offered
the statement, but court’s almost
never take that action.

If the policy of the law is to pro-

mote the settlement of litigation,
then it should be adhered to, with-
out exception. The current practice
of routinely divulging such com-
munications results in an impermis-
sible violation of the Evidence Code
that is condoned by our sitting
judicial officers. Over time, this
loophole in the law causes litiga-
tion to expand and compounds the
burdens that already exist on our
courts. Section 271 of the Family
Code should be amended to defer
such issues until the end of a case
after the substantive issues have
been decided. If the Legislature
does not take such action in its own,
then it is the judiciary’s burden
to uphold Evidence Code Section
1152 so that parties do feel free to
engage in good faith settlement
negotiations without fear of being
painted in a negative light.

Fred Silberberg is a certified family
law specialist and a partner at Sil-
berberg & Ross in Los Angeles.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /BerkeleyStd-Black
    /BerkeleyStd-BlackItalic
    /BerkeleyStd-Bold
    /BerkeleyStd-BoldItalic
    /BerkeleyStd-Book
    /BerkeleyStd-BookItalic
    /BerkeleyStd-Italic
    /BerkeleyStd-Medium
    /CenturyOldStyleStd-Bold
    /CenturyOldStyleStd-Italic
    /CenturyOldStyleStd-Regular
    /ITCFranklinGothicStd-Book
    /ITCFranklinGothicStd-BookIt
    /ITCFranklinGothicStd-Demi
    /ITCFranklinGothicStd-DemiIt
    /ITCFranklinGothicStd-Hvy
    /ITCFranklinGothicStd-HvyIt
    /ITCFranklinGothicStd-Med
    /ITCFranklinGothicStd-MedIt
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [936.000 1584.000]
>> setpagedevice


	Text1: Copyright 2008 Los Angeles Daily Journal
Reprinted with permission.


