
By Fred Silberberg

Bob and Carol were married for 
9½ years before they separated. 
Ted and Alice were married 
for 10½ years before they 
separated. The two couples had 

been neighbors for years before they each 
split up. They moved to the suburbs in the 
early years of their marriage, and Carol and 
Alice, who had both been employed before 
their marriages, had stopped working and 
were stay-at-home mothers at the time that 
they split from their husbands. Bob and 
Carol were a middle-class couple who at 
times struggled to pay the bills. Ted and Al-
ice were much better off fi nancially, having 
made money in the real estate 
market as a result of wise invest-
ments. Both women were 40 at 
the time of their separations. 
Each couple had two children. 
Before stopping work, Carol had 
been a schoolteacher, and Alice a 
secretary. 

Neither couple could come to 
an agreement in their divorce 
on the issue of spousal support 
and ended up in court arguing 
over it. When it was over and 
done with, the court made 
orders concerning spousal 
support. Carol received support 
for 4 years, after which time it 
would terminate. Alice received 
support until she died, remar-
ried, or further order of court.  

The scenario described 
above, although hypothetical in 
terms of the facts, illustrates the problem 
in California concerning the duration of 
spousal support. A legislatively imposed 
but completely arbitrary statutory guide-
line results in signifi cant disparity in 
spousal-support orders, a disparity which 
is grossly inequitable, which seems to 
have no basis in logic and which creates 
an incentive for people to attempt to stay 
together longer as well as a basis to exac-
erbate litigation and expense. That guide-
line is the presumption, affecting the bur-
den of proof that a marriage in California 
is one of “long duration” if it lasts for more 
than 10 years from the date of marriage to 
the date of separation. The presumption is 

that a supported spouse who has been in a 
marriage of more than 10 years is entitled 
to support until “death, remarriage, or 
further order of court,” and a spouse in a 
marriage of less than 10 years is not. 

The law in California supposedly states 
that a person is obligated to contribute 
to his or her own support. The law also 
states that one is to become self-support-
ing within a “reasonable period of time,” 
which is generally defi ned as one-half the 
length of the marriage except in a mar-
riage of “long duration,” that being of at 
least 10 years.  

When the statute fi rst went into effect, 
it defi ned a marriage of long duration un-
der California standards as more than 10 
years. Although there could be plenty of 

social commentary on that 
point alone, there seems to 
be no logical reason why a 
bright-line rule that does 
not in any way relate to the 
other facts of the case (such 
as economics) should be 
imposed on people seeking 
divorce. The imposition of 
this rule seems to go direct-
ly against the public policy 
in California as set forth in 
other statutes and decisional 
law that a party is obligated 
to become self-supporting.

Supported spouses who 
are unhappily married not 
uncommonly ask their 
divorce lawyer when they 
should separate. Often, po-
tential divorcees ask their 
attorneys about the “10-year 

rule.” The general public seems aware of 
the statute. More often than not, a spouse 
seeking support hangs in there solely 
to get over the 10-year mark. Also, the 
spouse who is going to pay support not 
uncommonly walks out the door just be-
fore the 10th anniversary to avoid coming 
within the 10-year time limit and risking 
a long-term support order. When things 
are shaky around the 10-year mark and a 
couple ends up in divorce court, a battle 
often occurs over the date of separation 
that has more to do with making it over 
the 10-year mark than anything else.

The existence of this 10-year rule in 
a sense creates a cottage industry of 

unhappy people attempting to force some-
thing to last longer than it should, solely 
to insure the continuing receipt of private 
welfare and the ability to delay the need 
to take fi nancial responsibility for oneself 
as long as possible. That is not a message 
that we should be sending; nor is it the 
type of behavior that should be condoned 
legislatively. The statute essentially has 
the Legislature talking out of both sides 
of its mouth. On one hand, people are sup-
posed to become self-supporting. On the 
other hand, because they were in a mar-
riage for 10 years and a day, they may not 
have to become self-supporting. This is 
unfair for both parties. The one receiving 
support has little incentive to go back to 
work that may be the best thing to do af-
ter a divorce rather than focusing on how 
to maximize the fi nancial recovery. The 
one paying support is penalized because, 
either by design or by happenstance, the 
marriage lasted just over 10 years. This 
is, after all, a no-fault divorce state. That 
policy should apply across the board. One 
should not be treated differently simply 
because of the application of this time 
rule, yet that is exactly what happens in 
California divorce cases.

There is no reason to allow one party 

longer-term support based solely on hav-
ing overcome the 10-year period but cut 
off another party for not having made it 
quite that long. The law is supposed to 
treat people equitably, yet it does not do so 
in this regard. Other states have confront-
ed this issue and resolved it. The length 
of the marriage does not automatically 
set forth a prescribed support duration 
that the supporting party has the burden 
of overcoming. Cases are judged on the 
facts presented and with consideration 
of the time needed for one to become 
retrained or able to rejoin the work force. 
In Texas, for example, there is no ability 
to obtain spousal support for more than 
three years after trial, and in the event a 
support order is obtained, the maximum 
allowable amount of support that can be 
ordered is the sum of $2,500 per month 
to meet basic living expenses. Although 
some may consider this statutory scheme 
harsh, the truth of the matter is that it in-
sures that all litigants are treated equally, 
and it requires individuals who are no 
longer married to become self-support-
ing. Years ago, the federal government 
decided to send welfare recipients back 
to work, and the results as reported in 
the media have been benefi cial. Spousal 

support is not all that different. A private 
party should not be forced to pay support 
beyond a reasonable period that, in turn, 
would create an incentive for the support 
spouse to become self-supporting. The 
rule does just the opposite. It encourages 
the supported spouse to stay on the dole 
as long as possible. This is not in keeping 
with the no-fault divorce policy. If you 
are no longer married, at some point the 
supported spouse should be able to move 
on and use his or her earnings for his or 
her own support, not that of the former 
spouse.

The Legislature should abolish the 10-
year rule. Doing so would allow and in 
fact require a court to decide each case 
on the merits. It would end an arbitrary 
classifi cation that results in the treatment 
of family law litigants in a disparate man-
ner, leading to differing results that are 
not logical. Most important, requiring 
someone to provide for his or her own 
support would be consistent with the 
policy of the law. 

Fred Silberberg is a certifi ed family law 
specialist and a partner at Silberberg & 
Ross in Brentwood.
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Unequal
Support

By Peter Scheer

T he spectacle of Attorney 
General Alberto Gonza-
les twisting in the wind, 
struggling to explain 
one misstatement after 

another about the purge of eight 
US attorneys, presents a number 
of ironies, especially to observers 
in California.

For starters, there’s Congress’ 
feigned dismay in discovering that 
federal prosecutors are subject to 
political pressures in their handling 

of cases that are of interest to mem-
bers of Congress.  

Before Congress overreacts with 
new rules to restore the political 
virginity of the Justice Department, 
it should bear in mind that lobbying 
of prosecutors, even in ongoing 
investigations, is not invariably 
corrupting.

Consider, for example, 
the enlisting of key 
members of Congress to 
intercede with the attor-
ney general on behalf of 
San Francisco Chronicle 
reporters Lance Williams 
and Mark Fainaru-Wada. 
In January, when the 
reporters still faced the 
threat of jail for refusing 
to comply with subpoe-
nas for their confi dential 
sources in the BALCO 
matter, Gonzales heard 
from a number of congressional 
heavy hitters, including House 
Speaker Nancy Pelosi, House Judi-
ciary Chairman John Conyers, and 
Rep. Tom Davis, senior Republican 
on the House Oversight Committee. 
The attorney general was urged, in 
no uncertain terms, to order the 
withdrawal of the subpoenas for the 
reporters’ testimony.

The issue of prosecutors’ inde-
pendence from political meddling, 
whether from Congress or the 
executive branch, is a complicated 
one.   

Because any attempt to regulate 
in this area likely will prohibit 
many interactions that are benign 
as well as interactions that are not, 
Congress should avoid prescrib-
ing substantive rules. If it must do 
something in the wake of investiga-
tions into the U.S. attorney fi rings, 
it simply should require disclosure: 
All communications with federal 
prosecutors about a specifi c inves-
tigation or prosecution must take 
place publicly, on the record, with 
doors wide open.

Disclosure will deter the worst 
abuses: No member of Congress 
will pick up the phone and impor-

tune a U.S. attorney to indict his 
political opponent if that conversa-
tion has to be reported publicly. At 
the same time, a requirement of 
disclosure would permit infl uential 
members of Congress to lean on the 
Justice Department to discontinue a 
misguided strategy of forcing jour-
nalists to reveal their confi dential 

sources.
Another irony of 

the Gonzales chron-
icles is the attorney 
general’s misfortune 
to be investigated 
under federal rules 
that require greater 
transparency than 
rules that prevail in 
California. Gonzales 
is in trouble because 
his early statements 
about why eight U.S. 
attorneys were dis-

missed (“performance issues”) and 
who was involved in the decision 
to fi re them (“not me”), have been 
contradicted by extensive evidence 
in the form of thousands of pages 
of e-mails delivered to Congress 
by the Justice Department and the 
White House.

These e-mails, by staff aides in 
the White House counsel’s offi ce, 
the attorney general’s offi ce and 
the staffs of other senior Justice De-
partment political appointees, are 
a window into the administration’s 
decision making. They contain staff 
recommendations, candid assess-
ments of prosecutors’ performance 
and discussions of political strat-
egy. As a result, they are unlikely 
ever to have seen the light of day 
in the Golden State. Government 
offi cials in California would block 
disclosure by invoking the delibera-
tive-process privilege, California’s 
counterpart to the executive privi-
lege in the federal system.

But in Washington, the adminis-
tration apparently concluded that it 
could not assert executive privilege 
successfully to avoid release of the 
e-mails. Although the administra-
tion has invoked executive privilege 

to resist congressional demands 
that executive-branch offi cials 
testify in public and under oath 
about the U.S. attorney dismissals,  
no similar tug-of-war has occurred 
over the e-mails.

Secretive as the federal gov-
ernment is in many areas, 
its deliberations are an open 

book compared to those of govern-
ments in California, where even 
county supervisors and city council 
members use the deliberative-
process privilege as an excuse for 
keeping embarrassing e-mails and 
other communications out of public 
view. This is yet another reason for 
California to abandon the woefully 
misguided deliberative-process 
privilege, which was created by the 
California Supreme Court 15 years 
ago. There’s no justifi cation for 
state and local offi cials to conduct 
public business behind a taller wall 
of secrecy than Cabinet-level offi -
cers of the federal government.

Finally, there’s the issue of 
federal prosecutors’ relationship 
with the White House. As political 
appointees, the attorney general 

and the U.S. attorneys serve at the 
pleasure of the president; they have 
only as much independence as the 
president chooses to give them. The 
debate about how much indepen-
dence is appropriate may seem odd 
to Californians: Their state attorney 
general is elected to that offi ce not 
only in a statewide vote but also 
separately from the governor.

The California attorney general 
enjoys a degree of independence 
that is unthinkable in the relation-
ship of the U.S. attorney general 
and the president. California’s sys-
tem is also — let’s face it — rather 
odd: The governor is responsible 
for seeing that the laws are faith-
fully executed, but his chief law 
enforcer — who, as in the case of 
Attorney General Jerry Brown, may 
even belong to a different political 
party from the governor — is free 
to pursue policies and priorities of 
his own choosing.

Now that’s independence.

Peter Scheer, a journalist and 
lawyer, is executive director of the 
California First Amendment Coali-
tion. ps@cfac.org.
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