
By Richard M. Coleman

X  Corp. responded to Y Co.’s 
demand for production by as-
serting objections. It did not 

base any objection on the grounds of 
privilege, but stated:

“X Corp. will produce all of its un-
privileged Project documents which 
contain specifi c reference to labor, 
equipment and materials which X 
Corp. provided in the course of its 
work on the Project.”

Y. Co. did not move to compel 
further response, but accepted the 
offer to comply.

Y Co. was not satisfi ed with the 
production and brought a motion to 
compel further response. 

Y Co. contended that it was en-

titled to ignore the word “unprivi-
leged” in the response because X 
Corp. had not complied with the 
Code requirements in asserting 
privilege. Y Co. demanded that X 
Corp. produce all documents within 
the category without regard to privi-
lege, or, in the alternative, if X Corp.’s 
privilege claim be upheld, that it be 
ordered to produce a legally suffi cient 
privilege log.

X Corp. contended that it had 
complied with its statement that it 
would produce “all of its unprivileged 
documents,” and it had made its offer 
of compliance on its own terms, rely-
ing on two Code of Civil Procedure 
sections.

CCP Section 2031.220: “A statement 
that the party … will comply with the 

particular demand shall state that the 
production … will be allowed either 
in whole or in part, and that all docu-
ments … in the demanded category … 
to which no objection is being made 
will be included in the production.”

CCP Section 2031.320 (a): “If a party 
… thereafter fails to permit the inspec-
tion in accordance with that party’s 
statement of compliance, the party 
demanding the inspection may move 
for an order compelling compliance.”

X Corp. contended if Y Co. was not 
satisfi ed with the statement of compli-
ance, it should have moved to compel 
further response. Since Y Co. did not 
do so, it must accept the statement 
of compliance as worded. X Corp. 
claimed it had “voluntarily” produced 
a legally suffi cient privilege log.

Y. Co. argued that the proffered 
privilege log did not meet CCP Sec-
tion 2031.240(b)(1) requirement for 
particularity of description.

CCP Section 2031.240(b)(1) pro-
vides that the respondent: “Identify 
with particularity any document … to 
which an objection is being made….” 

[Emphasis added.]
The proffered log did not identify 

to what demand the privilege was be-
ing asserted and did not identify any 
single document or date, but lumped 
whole groups of documents without 
differentiation among them, such as 
“X Corp. bid and change order pricing 
calculation materials.”

What would be your recommended 
ruling? The recommended ruling was 
as follows:

Granted based on the moving papers 
as set forth herein. The referee fi nds: 

• X did not properly invoke privi-
lege.

• Y, if dissatisfi ed with the offer of 
compliance, should have moved to 
compel further responses.

• Y has a right to compel X’s compli-
ance with X’s offer of compliance.

• X, to comply with its offer to 
produce “all unprivileged Project 
documents,” must produce a le-
gally suffi cient privilege 
log so that Y may 
test that “all 

unprivileged Project documents” have 

in fact been produced.
• X’s proffered privilege log is not 

legally suffi cient.
X is ordered to produce the 

documents in accordance with its 
offer and CCP Section 2031. 220 
and to produce a legally suffi cient 
privilege log.

What is required of a privilege log? 
Hernandez v. Superior Court (2003) 
112 Cal.App.4th 285, 291. “Privilege 
log must identify each document for 
which a privilege is claimed, identify-
ing the particular document, its author, 
recipient, date, the specifi c privilege 
claimed, the location of the document 
and the demand to which the privilege 
is asserted; if the privilege claimed is 
the attorney client privilege, a declara-
tion shall be submitted containing the 
facts [without revealing the content of 
the document] upon which the claim 

of attorney client privilege 
is based. [CCP Section 

2031.240 (b)]
X is 

further ordered to clarify 
to what set of demands the 

documents are responsive.
Do parties have to meet the Hernan-

dez standard for ordinary correspon-
dence between attorney and client? 
That is, must every letter be listed with 
date, author, recipient, etc.?

The answer appears to be “Yes” as 
no exception is made in either the stat-
ute or the case.

Suggestion: Reach stipulated agree-
ment with all counsel that the parties 
may simply state a general description, 
such as “correspondence between cli-
ent and counsel 2004 — present.” 
All parties benefi t from avoiding 
unnecessary work.

Moreover, it offers an opportunity 
to open relations with the adverse 
party with an agreement. Who 
knows, maybe cooperation begun 
here will continue to set the tone for 
the rest of the case.

Richard M. Coleman is a full-time 
neutral with Alternative Resolution 
Centers, as well as a discovery referee. 
He is the former president of the Los 

Angeles County Bar Associa-
tion and a faculty member 

at Pepperdine Univer-
sity’s Straus Insti-
tute for Dispute 
Resolution.
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PERJURY PLIGHT
By Fred Silberberg

I n the family law court system, the vast 
majority of issues are decided based 
on written documents that are sup-
posed to be executed under penalty 

of perjury. The court is not given the oppor-
tunity to see a party testify live in 
order to assess the credibility of 
a witness, which is what nearly 
always happens in civil trials.

Instead, the practice of family 
law has become one of fi ling hun-
dreds upon hundreds of written 
documents and leaving it up to 
the court to make decisions based 
on those documents and the argu-
ment of counsel. In the morass of 
paperwork that comes before the 
court, a fundamental element of 
our judicial system is given short-
shrift. That element is the truth of the par-
ties’ testimony .

Our legal system is based on the premise 
that the court, whether by way of a judge 
or a jury, makes a decision premised on 
ascertaining the truth. In most areas of 
practice, there is a signifi cant deterrent to 
lying because the offending witness may 
be caught, normally through the process of 
cross-examination.

In California family law, the amount of 
cross-examination that actually occurs has 
dwindled over time. Instead, the court goes 
through the documents presented, counsel 
argues the matter, and a decision is ren-
dered. Our family court system has become 
one of trial for effi ciency purposes; and the 
most effi cient way to dispose of things is to 
have a research attorney review the plead-
ings and make a recommendation, then have 
the court rule on it.

Because live testimony has been abolished 
in virtually all proceedings except actual tri-
als, the ability to lie or conceal the truth is 
ever-present. The cases are decided by the 
documents submitted. Each such document, 
whether it is a judicial counsel form or a dec-
laration written by a party or counsel states 

at its conclusion that the document has been 
executed under penalty of perjury. Each liti-
gant attests to the fact that the information 
contained on the document is truthful.

However, there seems to be little reason to 
tell the truth when you can easily get away 
with a falsehood. The risk of being caught ly-

ing in the family law court sys-
tem is rather slim. It is almost 
a certainty that one will not be 
cross-examined. There is little 
risk of embarrassment. In the 
cases where opposing counsel 
actually points out to the court 
that a party is lying, the court 
often just glosses over it. After 
reading hundreds of pages of 
testimony and reviewing court 
forms all day long, it seems to 
be human nature to just con-
sider what you read, make the 

call and move on.
Moreover, there is seemingly no risk of 

being prosecuted for perjury. The district 
attorney seems to be too busy to undertake 
such actions and family law judges seem to 
be too busy to refer cases to the district attor-
ney, so the possibility of a resulting criminal 
conviction is virtually nil.

The irony in all of this is that the one seg-
ment of our court system that affects society 
on a daily basis is the family law courts, pos-
sibly even more so than the criminal courts. 
It is in the family law courts where issues 
that affect the basic unit of our society, the 
family, are decided daily. It is in our family 
law courts that decisions are made that affect 
children and their futures. And yet, it is in 
these very courts where we not only tolerate, 
but simply excuse lying.

The effect of lying in a family law proceed-
ing can be dramatic; it can forever impact the 
future of parties who are totally innocent and 
rely on the court for protection. In a custody 
proceeding, for example, the effects of one 
party’s lies can have signifi cant consequenc-
es. An abuser who denies his conduct can 
get custody of children. The same goes for 
the alcoholic or drug-addicted parent, or the 

parent who has severely impaired judgment. 
In these situations, where children are virtu-
ally helpless, corrective action can often only 
be taken after a tragedy. Sometimes that is 
too late.

Lying in family courts has economic 
repercussions, as well. A party that is or-
dered to pay support and lies about his or 
her income deprives the other party or the 
children of the appropriate amount of aid. A 
party that claims that expenses and needs 
are higher than they truly are in order to get 
more money undermines the paying party’s 
ability to live his or her own life.

The form-driven system that is used in 
family law almost encourages people to 
lie. For example, the notorious Income 
and Expense Declaration — the primary 
document used to disclose information that 
affects support and fee orders — asks for a 
detailed itemization of monthly expenses 
for each party, but it does not ask for any 
substantiation.

As a result, one party often exag-
gerates what the expenses are in the 
hopes of getting more money from 
the other side. Often counsel will 
tell the supported spouse to raise 
the amounts in their individual cat-
egories of expenses so that their 
needs will appear higher.

Long ago, our appellate courts 
sanctioned the transition in family law 
from actual evidentiary hearings to the 
fi ling of papers. That change eliminated 
safeguards in the system that allowed the 
truth to be ascertained. As a result, the court 
and our criminal prosecution system now 
need to recognize the importance of en-
forcing consequences for lying under 
oath. The remedy is not complex. 
Signing a document under penalty 
of perjury should result in a penalty 
when the perjury actually occurs.

Fred Silberberg is a certifi ed family law 
specialist and a partner at Silberberg & 
Ross in Brentwood.

The form-
driven 
system that 
is used in 
family law 
almost 
encourages 
people to lie.

Perils of Privilege Logs — How to Open Relations and Avoid Unnecessary Work
Musings of a Discovery Referee 
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