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Civil Damages
Against Moms
And Dads Who
Kidnap Would
Deter Such Acts

By Fred Siiberberg

n the spriog of 1999, the media

broadcast the story about the

Palm Beach land devaloper
who was arrested and charged for
kidnapping his owo daughters from
thetr mother in Massachusens in
1979, when they were 2-and 5
years-old. The developer, Steven
Fagan, had changed his last name
to Martin and kept their where-
sbouts from their mother, Barbana
Kurth. Fagan lied to the childrea,
telfing them that their mother had
died 0 a car accident. In fact, their
mother was alive and sill Uving in
their childhood home in Massa-
chusetts where she kept their
childhood bedroom with alf their
belongings intact.

When caughs, Fagan's plea bar
gain required him to pay 2 $100,000
fine and perform 2,000 hours of
commuaity service with. no jail
tme. While Fagan was in the pubbc
eye, hia daugivers wb!:zdwppm-

o
The fine paid by the father was
skight considering his Snances. The
damage sustained by Kurth and the
children, on the other hand, could
never be repaired, nor was she
compensazed foe i So much for jus-
tice.

I was reminded about Barbara
Kurth earler this week in reading
the opinion of the st District
Court of Appeal in the case of

kix w Baskey. That case held
that a father could maintain an
action for breach of an anonymous-
donor artifcial inseminaton agree
ment, the breach being the moth
er's cuting off the father’s reladon-
ship with the daughter. These
unmarried cohabitants signed an
agreement with a fertility clinic
that stared that they would provide
support, educaton and care for the
child that would result from the
insemination. After the child's
birth, the family lived together
until, just shy of their daughter’s
second birthday, the mother sud-
denly moved o Wisconsin with the
child and refused to allow the
father any contact As shocking as
this may seem, there are parents
aB over the United States who for
bid their children to have contact
with the other parent,

Raymond Dunkin, the fathec in
this recent opinion, had been
thrown out of 3 California trial
court when he sought custedy and
visitation, far lack of scandigj
berzuse he was not the biologi
father. In this classic case of disre-
gard for the wetfare of the toddler

who had an ongoing relationship
with her father up unitil then,
Dunkin was left with little in the
way of possible remedies until the
court of appeal reversed a trial
courl's decision to bar his breach
of cantract suit. The court conclud.
ed that the contract was enforce.
able and that Dunkin had a dghtto
damages. The court determined
thar Dunkin had agreed to raise
the child, and that althcugh he was
not the legally presumed or nacural
fther he shouldn't be treated any
diferently {rom one who is.
Because Dunkin hadn't appealed
the denial of his custody action,
the court could not reinstate his
right to seek custody. The court
limited its decision only to the
issue of whether damages wers an
apgpropriate remedy.

Father than seizing a rare appor-
tunity to graac a badly needed
weipan of deterrence against
parantal kidnappers, the court st
ed that father could not sue for
emational distress or for any loss
of relationship with his child. No
punitlve damages would be
allowed. The only thing that
Duakin could get would be com-
per.sation for his ecanomic Joss. In
failing to ssaize the momaent, the
court determined that allowing

damages might be harmful to the
child and 10 society. So much for
the child's best interests. So much
for justice,

he Dunkia decision repre-
sents a lost opportunlty to
protect the deserted par-
ent's custodial rights and to punish
with punitive damages the parents
who snatch their children fom the
other parent. The absconding par-
ent takes it upon himsell or herself
w decide the other parent’s ftness,
3 decision that should be left to the
family law court. In the end, both
the disenfranchised parent and the
children suffer. And as the Fagan
situation represents, criminal
penalties do little in the way of
deterring such abborrant conduct.
Where such custodial interfer-
ence has occurred, damages, espe-
cially punitive anes, should be
allowed. After a}t, we are talking
about the wroagful breakup of fam-
ilies in the era of *family values.”
Surely, Fagan would not have ket
that courthouse smiling if he had
been ardered to pay Kurth 2 cool
million. Perhags Boskey would
have thought cwice about taking
her child to Wisconsin if she knew
that she might spend years work-
ing % pay off Dunkin,

1t is not unreasonable to con-
clude that Kurth, Dunkin or the
children suffered emotlonal dis-
tress. We award damages in tort
actions where someone has lost a

child or a limb, We should also

award damages where a parent

has unreasonably caused another .

parent o lose a child. In theory
such lidgadon could be damaging
to children, but so is the Joss of the
other parent’s love and affecton,
We compensate for damages
monetarily. The damages sus-
rined by people such as Dunkin

and Kurth are worthy of compen-
sation. True, money will never

make up {or the harm that has
come to themselves and their chil
dren. It also doesn't replace lost
Embs or loved ones Killed due to
negligence. But it might help end
such horrandous conduct.
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