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Apparent Need for Shield Law Sadly Reflects Current Climate
By Tom Teepen

T here is tentative stirring in Con-
gress on behalf of a federal shield
law, which in most circumstances

would protect journalists from imprison-
ment for refusing to reveal their confiden-
tial sources to prosecutors.

The interest is provoked by the
recent law-enforcement fad of threaten-
ing journalists with prison for sticking to
their guns, particularly Judith Miller of
The New York Times and Matthew
Cooper of Time magazine. Both have
refused to testify about their contacts
with officials concerning Valerie Plame,
a CIA agent outed by columnist Robert
Novak — who oddly remains unmolest-
ed by the special prosecutor trying to
pin down the source of the leak, pre-
sumably someone in the Bush adminis-
tration.

Cooper is only a secondhand player.
He did write about Plame but he didn’t
initiate the story, and Miller never wrote
about the case at all, although she appar-
ently talked with of ficials about it.
Despite their distance from the core of
the matter, both face 18 months in prison
unless they prevail in the last remaining
legal appeal open to them, to the U.S.
Supreme Court.

Accompanied as it is by a recent scat-
teration of local courts similarly putting
the screws to reporters, the Miller/Coop-
er crunch has raised worries that trolling
prosecutors are increasingly ready to

strong-arm journalists as a short cut in
their investigations and judges are newly
inclined to let them do it.

Traditionally, prosecutors have
shunned such extremes. And where
they have not, courts have held back
from invoking sanctions, especially
when other investigative means are
available.

If that restraint is fraying, perhaps a

federal shield law is necessary. Thirty
states have them, and they seem to
make room for journalists to do their
jobs without causing serious distor-
tions in either reporting or law enforce-
ment.

But if the issue comes to that, it would
be a sad moment, substituting by-the-
numbers legal formality for a working,
instinctive social understanding. The

commonwealth loses a little of its reso-
nance whenever it has to rely on the
gavel rather than on the good working of
its inherent, shared values.

I have always — well, “gloried” is not
too strong a word — in the fact that I
could do my work protected, not by any
special privilege, but by a Constitution
whose accommodation I share with every
other citizen.

The First Amendment’s freedom of
the press does not specify a right for
journalists to protect sources, but while
the courts have been split on whether
such a feature is implied, plainly the
spirit of the amendment would reject
impositions that as a practical matter
seriously undermine the exercise of that
freedom.

It has always seemed important to me
that in reporting or commenting on the
news, I am acting as every American may
act, just as a consequence of our Ameri-
canness. Few citizenries are so empow-
ered.

If a federal shield law must be enacted
— and interestingly, his party’s cater-
wauling about the “liberal media” aside,
the idea is being pushed by a conserva-
tive Republican, Rep. Mike Pence of Indi-
ana — I will not feel enhanced. I will feel
diminished, and I think all of us will have
lost a little, too.

Decision in Right-to-Counsel Case Has Nationwide Implications
From The New York Times

Criminal defendants who cannot
afford lawyers have the right to
have one appointed to represent

them. In Michigan, however, some poor
defendants are denied appointed counsel
at a critical stage: when they want to chal-
lenge the sentence imposed on them. The

Supreme Court heard arguments Mon-
day in a challenge to this rule. It should
order Michigan to provide defendants in
this position with appointed lawyers.

The Supreme Court ruled in the land-
mark 1963 case of Gideon v. Wainwright
that poor defendants had a constitutional
right to appointed counsel. The court has
held that this right generally extends to a
defendant’s first appeal after a criminal
conviction.

In virtually every state, poor defen-
dants are appointed lawyers for their first
appeals. But in Michigan, they do not
have the right to a lawyer on appeal if
they have pleaded guilty. Normally, defen-
dants who plead guilty do not appeal, but
there are times when they do, as when

they want to challenge the sentence that
they receive. In the case the court heard
Monday, a mentally impaired defendant
had to appeal without a lawyer when he
was given a prison sentence of up to 30
years that he maintains was improperly
calculated.

For the right to counsel to be meaning-
ful, it must apply to the initial trial and to
one appeal before a different judge. The
American Bar Association, which filed a
supporting brief against the Michigan
rule, says that denying poor defendants
appointed counsel for first appeals can
create “serious problems” for “the admin-
istration of justice.”

Appointing counsel for indigent defen-
dants serves a dual purpose. It protects

the rights of individual defendants. But it
also protects society’s interest in having a
criminal justice system that is efficient
and fair. It is much more likely that impor-
tant rights will be denied — and in Michi-
gan, that incorrect sentences will be
imposed — if poor defendants are forced
to be their own advocates on appeal.

The case is narrow because Michigan’s
rule is unique. But if the Supreme Court
upholds what Michigan does, it could
invite other states to save money by
reducing the right to counsel along simi-
lar lines. The court should send a clear
message that the right to counsel is “fun-
damental and essential,” as was held in
Gideon, and applies fully to every defen-
dant’s first appeal. 

Tom Teepen is a columnist for Cox
Newspapers. 

Submissions
The Daily Journal welcomes your opin-
ions. Send articles of no more than
1,500 words to amy_kalin@
dailyjournal.com.

New Bill Adds Chapter to Legal Fight
Involving Doctors’ ‘Scope of Practice’

By Dan Walters

For this tale to make any sense,
one must first understand that
the final decision on who can

and cannot perform invasive medical
procedures on your body including
cutting you open with a scalpel is not
made by practitioners themselves, or
even licensing regulators.

The ultimate decision on a medical
care provider’s “scope of practice” is
made by politicians in the state Capitol,
scarcely a venue for public-spirited and
judicious decrees and that should be a
bit scary.

The second thing to understand is
that a lot of money rides on who is
given permission to perform a particu-
lar procedure, especially when its pop-
ularity expands. It’s the old law of sup-
ply and demand at work. Those
who possess the legal right to
of fer a particular medical
service profit from rising
demand, and others
clamor to hop aboard
the gravy train. Politi-
cally, those who have
a procedural monop-
oly defend it and
those who want in
on it do whatever
they can to gain
access.

If this seemingly
crass explanation of
medical politics is
disi l lusioning,
that’s too bad. 

But it’s certainly
reality, as decades

of medical turf battles
in the Capitol attest.
When it comes to
money and politics,

those who want to do
things to your body in

return for money can be just as
grasping as any other special interest.

The mother of all medical turf bat-
tles, one that still kindles memories
among Capitol old-timers, occurred
over several years in the 1970s and
1980s, pitting podiatrists — foot doc-
tors — against orthopedic surgeons
over the right to perform surgery on
the ankle. At the time, podiatrists’ prac-
tices were limited to the foot below the
ankle. With baby boomers engaging in
jogging, tennis and other strenuous
sports, the market for ankle surgery
was expanding. Podiatrists wanted to
get their feet in the door, so to speak.

Repeatedly, the orthopedists — rep-
resented by the powerful California
Medical Association — turned back
the podiatrists’ efforts to slide their
scalpels a few inches up the leg, but
the latter finally tired of losing, raised a
ton of campaign money one year and
buried their rivals in a blizzard of
checks to key legislators. One skir-
mish hinged on which Senate commit-
tee would hear the contentious mea-
sure. The chairman of one committee
— who later went to prison for accept-
ing bribes — received a hefty check
from the podiatrists as a reward for his

not requesting jurisdiction over their
bill. Final result: Foot doctors became
ankle doctors as well. It was a classic
example of raw politics, rather than
medical facts, prevailing.

Since then, scarcely a year passes
without another “scope of practice”
fight erupting: nurses versus doctors,
psychologists versus psychiatrists,
ophthalmologists versus optometrists,
dentists versus dental technicians, and
so on. Some clashes were downright
humorous, such as the feud between
veterinarians and dog grooming par-
lors over who had the legal right to
brush dog’s teeth, or an effort by the
California Medical Association to put
colonic clinics out of business for 

practicing medi-
cine without licenses. As medical care
became the state’s largest single eco-
nomic activity, the financial stakes
grew as well, thereby increasing the
sophistication of the campaigns for and
against a particular specialty’s bid to
expand.

Last year’s version pitted oral sur-
geons — dentists — with the authority
to per form some kinds of facial
surgery against plastic surgeons over
the former’s drive to expand into other
cosmetic procedures. Baby boomers
who used to play tennis now worry
about their sagging jawlines. Cosmetic
surgery has become very trendy, dri-
ven in part by a spate of “makeover”
television programs.

Oral surgeons, those who specialize
now in “oral and maxillofacial
surgery,” want some of the makeover
action for themselves. They pushed
through the Legislature a bill expand-
ing their scope of practices according-
ly, overcoming stiff opposition from
the plastic surgeons and their allies.
But Gov. Arnold Schwarzenegger
vetoed the bill, saying he wanted to
see a full analysis of the situation by
the Department of Consumer Affairs.

That study is still pending, but in
anticipation that it will go their way, the
oral surgeons already are pushing a
new bill (SB438) that would grant
them a broader right to reshape faces
to their owners’ liking. And that will
spark a new chapter in the decades-
long medical turf saga.

Dan Walters is a columnist for the
Sacramento Bee, where this com-
mentary first appeared. 

By Fred Silberberg

T here is no doubt that one of the most stressful
jobs for a judicial officer is the family law assign-
ment. It is not easy to sit, day in and day out, deal-

ing with constant drama and emotion. It is not easy
being saddled with the burden of knowing that a deci-
sion can so dramatically affect the lives of those before
you.

At the same time, it isn’t easy for the lawyers who deal
with this on a daily basis, either. After all, while the liti-
gants certainly want things from the court, they expect
that their lawyers will be able to deliver — and that
expectation is not always realistic. With a bang of the
proverbial gavel, the court can put an end to hearing a
particular party. The lawyer cannot.

It takes a certain demeanor to be successful as a judge
or attorney in family law. Not everyone has it. Family law
courts operate differently than civil courts. The volume
of paperwork is exponentially higher in family law court
than in civil trial assignments, and the number of cases
per day is significantly higher, as well. To top that off,
most litigants in family law courts represent themselves.
Family law court judges and lawyers need to understand
this and adjust their temperaments to accommodate the
situation. Without that adjustment, the appearance of the
system — to the litigants and the outside world —
seems skewed, and the public’s level of dissatisfaction
with the court system increases.

Historically, the public regarded the courts, judges
and court personnel with a certain level of mystique and
accorded them a well-deserved level of respect. To main-
tain that respect, family law courts have to operate with
extra care; after all, where is the public more present on
a regular basis than in the family law courts?

Everyone who comes in contact with the family law
court operates at a level of fairly high anxiety. That is the
nature of the beast. However, that anxiety can ratchet up
to an unnecessary level when court officers neglect to
take simple measures to prevent problems — especially
those involving timing.

For example, cases commonly take longer to hear
than the lawyers estimate. Cases that are expected to
conclude in one afternoon often continue into the follow-

ing day. That throws the court’s calendar into havoc.
While no one faults the court for such a problem, it
would, however, be helpful if courtrooms instituted a sys-
tem to contact the lawyers affected by such delays —
allowing those lawyers and their clients to avoid wasted
trips to court.

It’s not easy telling a client, once he or she has arrived,
to turn around and come back on another day — espe-
cially if it happens multiple times in the same courtroom.
If lawyers could call and find out whether their cases will
be heard that day, those lawyers could reset hearing
dates on behalf of their clients, avoiding the frustration of
unnecessary trips.

Of course there are certain situations, such as those
involving restraining orders or jurisdictional issues, in
which delays or fruitless trips to court are unavoidable.
In the vast majority of cases, though, contacting lawyers
about delays is possible, and it can make the system run
more smoothly.

With funding for courts cut dramatically during the
past several years, it is unlikely that the number of family
law departments statewide will grow in the near future,
while the number of new filings continues to increase.
There are only so many hours in a day, and no one faults
a judge for being unable to read every file in time for
every hearing.

It is disconcerting, however, when a judge waits until
the lawyers and clients are in court to notify them he or
she has not read the papers and won’t read them until
much later that day or another day. If the court’s time is
jammed, it should be rather apparent a day or two in
advance of a hearing. If reading the papers in time isn’t
feasible, lawyers would greatly appreciate a call from the
clerk to either reschedule, suggest a later starting time
or at least notify counsel. The public’s vision of the court
is not enhanced, nor are clients easy to deal with, when a
judge’s lack of preparation causes delays.

The bench, not just the lawyers, should follow the
myriad rules and procedures set forth in family law
courts. When the bench doesn’t enforce the rules con-
sistently, a backlog in the processing of cases results. It
also sends a signal to the bar that the rules are there to
be played with. Lawyers who sense such cracks in the
system’s armor argue with the court to try to find ways

around particular rules, wasting precious time. In fact,
when a judge gets a reputation for not following the
rules, lawyers take advantage by forum shopping, mak-
ing certain requests in some courtrooms that they
would not make in others. Cases would be processed
more quickly and uniformly if the rules were applied
consistently. It would also cut down on the number of
appearances.

By way of example, the grounds for ex parte relief are
quite limited. If the court would limit any ex parte hear-
ings to only those specifically authorized, there would be
less activity in court each morning, reducing delays and
frustration for lawyers and their clients, as well as the
bench and court staff.

As mentioned above, a certain level of frustration and
anxiety is inherent in most family law proceedings. It
only undermines a party’s confidence in his or her attor-
ney — and in the court system itself — when the bench
lectures or scolds counsel and his or her clients about
the way a case is proceeding. The court is there to
resolve disputes; criticism of lawyers and clients does
nothing to that end. If the court finds litigation vexatious,
there are remedies. If the relief requested is not appro-
priate, then deny it. If the objection is incorrect, then
overrule it. Sarcasm from the bench does not enhance
proceedings; it only incites lawyers to engage the court
in dialogue that raises frustration levels even higher.

This is not to say that family law attorneys are perfect;
far from it. Rather, it is to say that everyone involved
must understand the particular sensitivities of family law
courts and how they affect every one of the participants:
judges, clerks, lawyers and litigants. And while everyone
plays a part, the bench sets the example as the ultimate
authority.

Family law has many outstanding judicial officers. But
there are always areas for improvement — and deeper
understanding of the job of family law attorneys and
their clients is a great place to start.

Fred Silberberg is a certified family law specialist
and a partner in Silberberg & Ross in Brentwood.
The firm specializes in family law.

A Breed Apart, Family Law Courts Require Special Care
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